With these words, Homer tells us in the Odyssey that the beautiful witch-goddess Circe warned Ulysses against the Sirens. Sirens were dangerous creatures, beautiful bird-like seductresses who lured nearby sailors with their enchanting music and voices to shipwreck on the rocky coast of their island. But with cunning obedience, Ulysses followed Circe's advice. Tying his hands to the mast, he not only saved his ship from wreckage but also could listen joyfully to the sirens' singing without falling for their deadly temptation. We can not only achieve sheer survival but also higher degrees of freedom through intelligent self-restraint. Freedom through self-restraint is Ulysses' constitutional message.
Jon Elster applies Ulysses' constitutional message to the individual rational actor. He criticizes the notion of rationality using economics, a discipline concerned with maximizing the satisfaction of agents' present preferences. 2 Individual freedom through self-restraint means avoiding "irrational" desires. 3 But Ulysses' message is relevant not only for the individual. Instead, it concerns the constitution of the crew, the ship, and the collective enterprise of the Odyssey. In this collective dimension, Homer anticipates one of the strangest phenomenon which emerged in the modern nation-states' political constitutions. The deadly temptations of power cannot be overcome by external restraints; instead, power needs to restrain itself. Self-limitations of power-here lies the historical success of nation-state constitutions: checks and balances; division of powers; procedural constraints on decisions; constitutional rights; and, more recently, Ewigkeitsklausel (eternity clauses), which block the democratic majority from abolishing human rights and democracy.
However, if we look closer to the situation, we realize that there are many sirens attacking Ulysses' ship. The great error of state centrism in constitutional theory and practice is that it only addresses one temptation. Concentrating on the excesses of state power meant turning a blind eye to the manifold other sirenic temptations. Not only Thelxiepeia, but also Molpe, Aglaophonos, Peisithoe, Parthenope, Ligeia, Leucosia, Raidne, and Teles try to lure Ulysses' crew with their seductive voices. Similarly, constitutional dangers are not only created by power but also by money, knowledge, technology, and medicine.
Today, the great constitutional conflicts are not only about the state constitution but also about the many constitutions within global society. The battlefields are the global constitution of the finance economy, of science and technology, and of the new digital media. 4 Postmodern society is exposed to expansive, even totalitarian, tendencies of a variety of partial rationalities: monetarization, commodification, scientification, juridification, and medicalization. This is where Michel Foucault's "capillary power" creeps in from the different disciplines within society, not just from the old "capital power" of the state. 5 It finds its constitutional reaction in Jacques Derrida's concept of the "capillary constitutions" within the many discourses in society. 6 To be more concrete: during the last few years, a series of public scandals have raised the "new constitutional question. Organization's decisions have endangered the environment and human health in the name of global free trade; there has been doping in sport; there has been corruption in medicine and science; private intermediaries have threatened freedom of conscience on the Internet; there have been massive invasions of privacy through data collection by private organizations; and global capital markets have unleashed catastrophic risks. Each of these scandals poses questions of external regulation and the internal constitution of these social sectors.
Where exactly lies the constitutional challenge beyond the nation-state? Homer tells us the Sirens' temptation lies in what we would call collective addiction. As Walter Copland Perry observed: "Their song, though irresistibly sweet, was no less sad than sweet, and lapped both body and soul in a fatal lethargy, the forerunner of death and corruption." 7 The sirens' irresistible temptation to perform social activities in spite of self-damaging consequences is not only individual but also predominantly social. It is the temptation of the whole crew sailing toward the riffs. Social addiction remains forever and cannot be healed, but it may be domesticated by constitutional self-restraints.
Societal constitutionalism asks for the collective redefinition of individual addiction-compulsive engagement in an activity despite lasting negative consequences-to be rethought for social systems in general and for collective actors in particular. Which "addiction mechanisms" are responsible for the fact that the autopoietic self-reproduction of several social sectors through the recursivity of system-specific operations reverts into a communicative compulsion to repetition and growth, bringing self-destructive consequences in its wake?
There is nothing necessary about the catastrophe and about Max Weber's "iron cage" of modernity. 8 The occurrence of catastrophe is contingent. It depends on whether countervailing structures will emerge that prevent the positive feedback catastrophe. The "constitutional moment" is not the moment when the self-destructive dynamic makes the abstract danger of a collapse appear. Rather, it is the moment when the collapse is directly imminent. It is not yet Circe warning Ulysses, but it is the imminent arrival of the Sirens when the deadly danger of the birds strikes. This is the moment of crisis in the collective addiction: the moment where collective energies are released. It is the moment when Ulysses' cunning strategy of self-binding actually works. In the self-energizing processes of maximizing subrationalities, self-correction is only possible at the very last minute. The similarity with individual addiction therapies is obvious: Hit the bottom! It must be one minute before midnight. Only then does today's addictive society have a chance of self-correction. Only then is the understanding lucid enough, the suffering severe enough, and the will to change strong enough to allow a radical change of course.
Societal constitutionalism identifies those constitutional moments in politics. One moment was in 1945 when the United Nations Declaration of Human Rights was accepted worldwide after the atrocities of totalitarian regimes. In functional differentiation, all subsystems of society develop massive growth energies that are excessively ambiguous in their productivity and in their destructiveness. But constitutional moments also occur in many sites of global society. We have experienced constitutional moments in the global economy. Some global constitutional moments happened in 1929 and 2008 when the collapse of powerful banks triggered social movements for a worldwide financial constitution. Recently, science and technology had their constitutional moment in 2011 when the Fukushima disaster signaled the limits to nuclear industry. Even the so-called humanistic discipline of medicine experienced its moment in 1943 when Dr. Mengele performed human experiments on concentration camp inmates, including children. And we are waiting for the constitutional moment to occur in the digital world. Google and Facebook's data manipulations sound like early warnings.
Exogenous self-binding was Ulysses' constitutional strategy. Obviously this is a paradox. How did he overcome the paradox of the internal self-binding of the sovereign's will triggered from the outside? A twofold externalization shows the way out for constitutionalism. Circe's magic authority created external learning pressures for Ulysses' self-restraint, and when he delegated the bindingness of his promise to the crew, he blocked his own urges to unbind himself from his pre-commitment. 9
II. CORPORATE CODES OF CONDUCT: AN EXAMPLE OF SOCIETAL CONSTITUTIONALISM
Following the metaphor of Ulysses, twofold externalization combined with internal self-reflection are the fundamental prerequisites to productively transform the experience of crisis into a constitutional moment. This constitutional moment then may give rise to a stable societal constitution for the regime, network, organization, or system-9. See HOMER, supra note 1, bk. XII.
in the following generally social sector-at stake. To be sure, the theory of societal constitutionalism does not explicitly rely on an intrinsic, voluntary motivation of social sectors to enter into a self-limiting process. Conversely, predicting that these rules on self-limitation are developed voluntarily would imply a false idealism and would overestimate the potential of self-regulation to solve such constitutional conflicts. Although the social sector is the only competent authority to introduce self-limitations, realistically, it is often not willing to do so. 10 Faced with this competence-motivation dilemma, the catastrophe is both pivotal and inevitable. The important question is then: How could the moment of catastrophe, where the self-destructive consequences of the own operations become existential, push the sector into a constitutional process? The theory of societal constitutionalism suggests that what is needed is sufficient external pressure that triggers a process of internal self-reflection, which is subsequently externally stabilized. 11 Pressure, internal self-constraint, and external stabilization are thus the key components that make societal constitutions possible. 12
A. Pressure Against Growth Tendencies: NGOs, Consumers, Politics, and Law
The first important condition for a constitutional moment is accordingly sufficient pressure that calls for self-limitation. Only strong external and internal pressures allow societies to overcome the competence-motivation dilemma and "force" the social sector into a self-restricting process. Such pressure may come from the outsidesocial movements, nongovernmental organizations (NGOs), media, and intellectuals-and from the inside-consumer and investor pressure in the economy, shareholder activism, or users contesting against Internet intermediaries. 13 Yet, in addition, political intervention by means of regulation and legal liability may become external pressures. 14 10. With respect to corporations, similar observations have been made already by Neil Gunningham & Joseph Rees, Industry Self-Regulation: An institutional perspective, 19 LAW & SOC'Y 363, 390 (1997) ("A useful starting point is to recognize that there is commonly a substantial gap between the self-interest of an industry or an individual enterprise, and that of the public . . . Where a large gap does indeed exist, then it would be naïve . . . to rely upon an individual enterprise or industry association taking steps voluntarily in the public interest").
11. For these elements as pivotal conditions for societal constitutionalism extensively, see TEUBNER, supra note 4, at ch. IV.
12. See id. 13. Id. at 84. 14. Id.
Consider the codes of conduct developed by multinationals that contain explicit commitments to respect fundamental human rights, workplace standards, the rights of local communities and indigenous people, and the natural environment. The development of these codes reveals how strong pressure generated on multinational corporations with the objective of criticizing the negative effects of their worldwide operation proved to be very influential. It is also an example where the influence of different forms of pressure can be observed. The first codes of conduct-Levi Strauss in 1992 and shortly thereafter Nike-came out of the scandalization processes initiated by NGOs and transported through the media. 15 Moreover, the vast majority of corporate codes of conduct dealing with labor standards were enacted at the turn of the century. 16 At this time, the famous "No Logo" campaign and the Anti-Sweatshop movement were at their peak in receiving wide public attention. 17 Next to external pressure by NGOs, the internal reaction on the market was important. In this regard, consumers and investors in the last decade have paid increasing attention to the social and environmental performance of corporations instead of just the price and quality of provided goods and services. 18 2003. 19 Interestingly, such internal pressure does not only derive from consumers or private investors: in the area of public procurement, there is also evidence of how governments more frequently include social and environmental standards as a requirement in their public procurement contracts, and, in so doing, make environmental or social performance part of the contractual obligations. 20 A result of this strong pressure was that corporations exposed to public criticism began to sense the negative side effects of their worldwide operation as serious risks for their reputation and as having a potential negative impact on sales. 21 From their perspective, the changing expectations of customers and investors became a core reason for adapting a more responsive attitude towards respect for human rights and environmental matters. The critique on the codes as mechanisms primarily working in relation to brand-sensitive and consumer-dependent industries seems to underline this correlation rather than question it. 22 Against this background, codes of conduct can in fact be understood partly as a reaction to constant pressure from NGOs and the market rather than a result of voluntary motivation. But why does societal constitutionalism understand this pressure merely as a factor for initiating a process of self-limitation instead of arguing for direct political intervention? Critics would rightly insist that past experience shows that self-limitation following societal pressure inevitably leads to new excesses and escape from effective self-limitation. In the example of 19 codes of conduct, this concern reveals itself in the ongoing criticism on the vague and unenforceable character of the codes: the codes are seen as an example of how corporations react to social pressure by adopting vague policy statements that only imitate regulation. 23 Consequently, it is external regulation instead of internal codes of conduct that is called for.
Indeed, the claim for external regulation seems plausible, but only at first sight. Past experience has equally shown how in many cases attempts to control internal processes through external intervention failed due to the lack of knowledge and competence of external authorities. 24 And regulatory initiatives were also regularly criticized because of their inherent limited reach, allowing corporations to identify potential gaps and thus circumventing regulatory intervention. If this experience is also taken into consideration, it becomes indeed difficult to fall back on the familiar concept of political-legal intervention. But how can we then still make sense of politics and law in the theory of societal constitutionalism?
Homer gives some hints on that. Although not being competent to order the sailors or being present in the situation where the deadly temptation arose, Circe-the magic authority-remained important. She advised Ulysses on how to pass by the Island of Sirens. What can be learned from this metaphor? Firstly, only those being competent and having the situational knowledge can initiate the process of self-limitation. The closure of transnational corporations is, in fact, a serious hindrance that prevents politics and law from effective intervention. 25 Hence, a process of internal self-reflection may be more powerful than any external intervention because it directly reaches the core of the corporation and may there lead to long-term changes. Yet, this is not a claim for deregulation and liberalization, as institutionalized politics and law also play an indispensable role. External guidelines and regulatory intervention may generate massive pressure on the social sector.
The influence of institutionalized politics can at least be considered partly successful in reaching corporations. That codes of conduct are merely "lip-services" without binding effect might have been true for the first generation of the codes. However, the ongoing public critique on the codes forced corporations to revise and improve their codes. 26 This is also the moment where politics began to play a crucial role. In order to avoid further public exposure, corporations increasingly orientated their codes on national and international standards by adhering to guidelines enacted by international political organizations such as the United Nations, the Organisation for Economic Co-operation and Development (OECD), or the International Labour Organization (ILO). In several sectors, the international standards laid down in the conventions of the ILO are quite commonly dealt with in the codes of conduct. 27 In addition, corporations investing in foreign countries attempt to draft their codes with due consideration to the technical or environmental standards of their home country. The German chemical industry, for instance, imposed internal environmental standards on their subsidiaries in foreign direct investment by transforming the standards constituted in German environmental law. The higher home country standards were integrated into the production process, but they were adjusted to the technical production specifics and the legal and technical situation in the host country. 28 The application of international and national regulatory standards has indeed shown how regulatory efforts by national governments and international organizations may be strongly relevant for the further development of the codes.
The influence of the law should equally not be underestimated. By aiming at holding corporations liable for socially or environmentally irresponsible behavior, lawsuits against corporations have become an effective strategy to channel social pressure and initiate changes in the corporate organization. 29 For a long time, the most prominent example has in this regard been the U.S. Alien Torts Claims Act (ATCA) that civil society groups used in order to haul companies before courts for violating international ius cogens norms. 30 Although the success of this strategy is now significantly restricted due to the very recent Supreme Court decision in Kiobel v. Royal Dutch Petroleum, 31 there are still numerous strategies that are tested by civil society groups and victims to hold corporations liable for extraterritorial violations of human rights or environmental standards. 32 Foreign Direct Liability litigation can be mentioned as an important example. 33 Such lawsuits against multinationals have become powerful instances in different respects.
As legal proceedings are dealt with in the media, litigation first intensifies negative publicity. Companies in the extractive industries, for instance, do only to a limited extent serve the consumer market; accordingly, one may be tempted to assume that they would be more immune against the external pressures from consumers. However, this sector turned out to be more often comparably affected by tort law claims by victims, with the result of also being subject to public exposure and their negative effects on the environment and the local communities being revealed. 34 Besides negative publicity and possible 29. For the influence of the legal system on corporations, see, for example, McBarnet, supra note 15, at 38-39 ("Corporate Responsibility through law"). 121, 123-31 (2010) ("While more than two dozen companies have been targeted in these human rights actions . . . no sector has been more targeted by human rights lawsuits in US courts than the extractive industry.") (discussing ATCA litigation against the extractive industries).
reputation damages, legal proceedings against corporations contain high financial risks for companies as the high settlement payments in previous cases show. 35 Yet, the effect of lawsuits against multinationals can certainly not be limited to reputational and financial risks. Human rights litigation against corporations is a pivotal means to concretize and channel social expectations and force corporations to investigate whether their existing self-limitative measures are in fact sufficient. In the words of an observer:
Human Rights have been on the CSR agenda for some time, and it has become routine practice for multinationals to sign up to voluntary human rights commitments such as the UN's Global Compact, and to include respect for human rights in their own codes of conduct. But the use of ATCA by NGOs has made it clear to multinationals that commitment without compliance is not enough. 36 These examples show that the use of codes of conduct as potentially self-limitative rules did not evolve solely as a matter of corporate self-regulation. In fact, the pressure by civil society, the market, political guidance, and the legal system were pivotal to give rise to the codes. Societal constitutional processes are accordingly only successful if they are initiated by a sufficiently large degree of pressure stemming from civil society, media, politics, and the law.
B. Internal Self-Reflection: Codes of Conduct as Part of Corporate Constitutionalism
Yet, as has been mentioned above, societal constitutionalism still requires the social sector to build up internal workable self-limitations. Reflection can certainly be stimulated from the outside, but can never be replaced by it. This is because the instances putting pressure on companies lack the exact knowledge about workable and effective self-limiting measures. Transforming external pressure into internal self-reflection, rather, requires a new form of sensitivity of the social sector in which the pressures trigger a "cognitive learning" process. 37 35. See id. at 130-31 (discussing the financial outcome of ATCA litigation in the extractive industry).
36. McBarnet, supra note 15, at 39. 37. TEUBNER, supra note 4, at 94-95.
While human rights, workplace standards, and environmental protection were initiated due to constant external and internal pressure, the exact functioning of the codes, however, had to take place internally. The corporation is the only institution capable of regulating its own organizational structures and processes, the operation abroad, and the relations with contractual partners. The content of the codes and the institutions monitoring performance have to match the specifics of each of the affected sectors. Companies in industries that operate with a huge network of suppliers, such as garment or electronics, are particularly vulnerable to the violations of labor standards at their suppliers' factories, as the discussions on Nike or more recently Apple show. The extractive industries are particularly confronted with specific aspects of technical safety and the risk of environmental pollution that affect the rights of local communities. Bhopal, or, more recently, BP in the Gulf of Mexico gained notoriety as catastrophes where the relevance of these issues became apparent. 38 It is therefore no coincidence that codes of conduct evolved in labor-intensive industries as supplier codes of conduct with a strong emphasis on workplace standards and labor rights, while the codes in extractive industries developed as corporate policy statements and internal safety guidelines with a focus on environmental pollution, technical safety, and local community impact. 39 Yet, the knowledge required is not sector specific. To provide an example, Martin Herberg conducted an empirical study on the environmental programs of large corporations in the chemical industry and great differences in the individual companies' steering mechanisms, 38. Such differences between sectors as to their human rights impacts have also been emphasized by JOHN RUGGIE, JUST BUSINESS: MULTINATIONAL CORPORATIONS AND HUMAN RIGHTS 22-26 (2013) ("Not surprisingly, the footwear and apparel industry tends to have a greater impact on workers than on communities, while the extractive industry has a large impact on communities as well").
39. (2004) ("Unlike the footwear and apparel or agribusiness industry sectors profiled in Part I, there is not the same degree of conformity among extractive companies in prohibiting the use of forced labor or child labor").
the way environmental objectives in foreign direct investment are realized, and the way environmental objectives are monitored. His analysis reveals that external recommendations, such as the International Organization for Standardization (ISO) environmental management systems, were revised and made more concrete, rather than strictly implemented, in order to fit in the specific organizational structure of each individual corporation as well as the legal and cultural situation in the host country. 40 By the same token, supplier codes of conduct have to be adjusted to the particular legal, economic, and cultural situation of the country in which suppliers operate. A common problem is the right to collective bargaining, which is prohibited in some countries, such as China. 41 If local law proscribes worker councils or trade unions, corporations would have to find other mechanisms to give effect to such rights without violating their own standards or violating national law. 42 In addition to local specifics, the functioning of the codes depends to a high degree on the particular relation of the corporation with its supplier. As empirical studies on working conditions at supplier factories observe, a code of conduct as such cannot abolish unacceptable working conditions. The codes lead to significant improvements of workplace standards only if they are implemented into the core business operation, adjusted to the specific situation of the supplier, supervised by the corporate center, and based on a collaborative relationship with the supplier. 43 Hence, the knowledge of how to implement effective self-limitative rules lies hidden in the corporation itself. Societal pressure is then relevant for activating this knowledge. Subsequent internal self-reflection may become an effective internal limitation resulting in higher responsiveness to its social, human, and ecological environment. Societal constitutionalism, however, remains realistic in that respect; not every process of self-reflection results in effective self-limitation. The large number of multinational corporations that have either vague codes of conduct 44 or no code at all 45 provide evidence for this.
And since there is no external knowledge on how these self-limitations will look for each of the social sectors at stake, there is only the possibility of experimenting with this peculiar relation between external pressure and internal self-reflection. Political-legal regulation and societal pressure are indeed unavoidable, but this pressure does not guarantee a transformation into the desired constitutional process. There is no alternative except to experiment with social pressure and with the possibilities of self-limitation.
C. Candidates for External Stabilization: Multi-Stakeholder Initiatives and National Courts
However, even a successful self-limitation alone is not sufficient. It must be externally stabilized. The paradox of exogenous self-binding-the will to be bound against one's will-has to be met. In other words: How can self-limitation be upheld even when the experience of danger fades and temptation becomes overwhelming? Ulysses met this paradox by ordering his sailors' to disobey his will and leave him tied to the mast regardless of how much he would beg for release.
In relation to societal constitutionalism, it is-as a third claim-argued that self-limitation must be backed up by external constraints. 46 Experience with political constitutions shows how the paradox of self-binding has been externalized to the law. The nation-state constitution is not solely an instance of self-limitation of the political system, but also connected to the self-reflexive process of the law: 47 "'Constitution' can be reduced neither to a legal phenomenon 44 . See, e.g., Vytopil, supra note 27, at 165-66 (conducting an empirical study on the content of codes of conduct in the sixteen largest Dutch corporations where almost thirty percent of the codes were classified as "weak," meaning codes containing vague phrasing, no reference to any external standards, no monitoring mechanisms, and no signature of the supplier).
45. nor to a social phenomenon. It is always a double phenomenon, a linking of two actual processes." 48 Translated into the concrete example discussed here, the code of conduct, in order to become a societal constitution, does then not only have to serve as the organizing principle of the corporation, but it also needs to be connected to and stabilized by a legal process. A stable societal constitution would, for instance, be possible within the corporate organization when two processes-an organizational and a legal process-are combined in the codes. 49 Following this understanding, the code of conduct then represents the top-level commitment, which determines the corporate organization, including strategic and financial decisions, on the one hand and the process of internal legal control on the other hand. The codes then "link fundamental principles of the organization with secondary legal rules. "50 This, however, requires that the corporation's internal legal process enjoys a high degree of autonomy from other organizational processes within the corporate organization. In this regard, it is worth considering potential alternatives where codes of conduct might serve as linkages between the internal corporate organization and the law. Two tendencies in the development of codes of conduct might in this regard become crucial for the external stabilization.
First, corporations increasingly pursue the strategy of cooperating with external initiatives that certify code-compliance, the Fair Labor Association (FLA) or the Forest Stewardship (FSC) Council, among others. Second, codes of conduct become increasingly relevant in national law where codes of conduct are taken into account to reach a legal decision.
Concerning the first aspect, corporate codes of conduct interact with external civil society institutions. This makes multi-stakeholder initiatives therefore promising candidates to serve as external institutions constraining the internal use of the corporate codes of conduct. A striking example is FLA, the multi-stakeholder initiative. This multi-stakeholder initiative requires all participating companies to reconcile the companies' internal code of conduct with the standards of the FLA. In addition, companies are required to implement an internal system of monitoring code compliance. 51 The FLA monitors the content of the internal code and the functioning of the internal monitoring 48 system on a continuous basis. Accordingly, the participating companies remain autonomous in implementing the required standards and setting up a workable system of code compliance. At the same time, they are constrained in deviating from the FLA code if they do not want to risk losing membership. Moreover, the independent monitoring conducted by FLA staff and the external assessment of the companies' internal management systems highly restrict corporations in deciding about whether or not to comply with the code. As Larry Catá Backer puts it in this volume with regard to the FLA: "Effectively, accredited companies can outsource enforcement while retaining a substantial stake in the development of both the standards to be applied and the monitoring systems applied." Thus, in the interaction between external multi-stakeholder programs and internal corporate codes, the certification process of the multi-stakeholder initiatives connects the internal self-limitative social process with a separate legal process. 52 Secondly, it is also the system of national law that still plays an important role in externalizing and stabilizing the self-limitation. When corporations publish their codes in their annual reports, the codes become subject to disclosure law. The inclusion of codes of conduct into supplier agreements makes them relevant for the field of contract law. In all these fields, codes of conduct represent a connection between the internal self-limitation and the external regulation by national law. The law creates a binding effect, which resists temporary urges of the corporation to give in to the temptation and weaken, abandon, or simply ignore the code.
This relation between codes of conduct and national law has so far been most prominently debated in the field of unfair commercial practices law. In this area, a tendency can be observed how codes of conduct are interpreted as self-limitative commitments that give rise to legal liability if a company does not comply. 53 A result of this tendency is that the code represents not only the top-level commitment of the corporate organization, but also the relevant legal basis to which the law connects. unfair business-to-consumer commercial practices, a breach of unfair commercial practices law is present in the case of "noncompliance with commitments contained in codes of conduct by which the trader has undertaken to be bound." The effectiveness of this provision in serving as a stabilizing instance depends, however, largely upon whether the notion "code of conduct" will be given a broad interpretation and will also cover the codes of conduct that are discussed here. The European Commission seems to be in favor of such a broad interpretation. 
III. TRANSNATIONAL SOCIETAL CONSTITUTIONALISM-THEORY AND PRACTICE
Corporate codes of conduct are just one example of societal constitutions. The goal of this special issue is to discuss various aspects of transnational societal constitutionalism-its theory and practice in other potential fields of application. This idea brought together legal, political, and social science scholars to a conference in Turin in May 2012. The conference was hosted by the International University College of Turin, the Collegio Carlo Alberto, Moncalieri, Turin, The Hague Institute for the Internationalisation of Law, and Maastricht University.
After an introductory section defining the agenda, the second section scrutinizes the recent move of constitutionalism beyond the nation-state. The move toward a new constitutional pluralism goes into two different directions-the "transnational" and the "societal." The third section deals with the spatial and temporal dimensions of the new constitutional phenomena. In the fourth section, "constitutional subjects," the contributions search for societal equivalents to the political idea of "We the People," and identify transnational normative orders, multinational corporations, and global social movements as potential candidates. Finally, the fifth section, "constitutional arenas," focuses on the constitutional processes and the specific characteristics of constitutional norms in various social fields.
A. Beyond Nation-State Constitutions: The Move to the "Transnational" and the "Societal"
Certainly, transnational societal constitutionalism is a double provocation for traditional constitutional theory. Identifying constitutional phenomena on a transnational level contests the monopoly of the nation-state constitution. Moreover, assigning to various social sectors the capacity of generating autonomous constitutional norms fosters a new understanding of constitutions as a product of civil society and not solely as a matter of institutionalized politics.
From the perspective of sociological constitutional theory, Christopher Thornhill analyzes whether and how constitutional processes take place on the transnational level. 58 For him, the crucial mechanism of constitution making is the formation of rights. In contrast to traditional constitutional theory that declares constituent power to be the ultimate point of regress, he argues for a reverse perspective and regards constituent power as being generated by constituted power. He analyses decisions by the European Court of Justice (ECJ), the European Court of Human Rights (ECtHR), and national constitutional courts and shows how these courts, which are rightly seen as instances of constituted power, create new power and thus become genuine instances of constituent power by referring to legal rights. For Thornhill, rights reference is accordingly the pivotal factor through which power is generated. Comparing national and transnational constitution-making, he identifies this mechanism of rights reference on both levels.
Yet there are also specific differences. On a transnational level, rights reference is not only limited to the political and legal system, but also and more frequently employed by nonpolitical and nonlegal actors. The result is that constitution-making happens in social sectors other than politics and law in a functional, "nationally cross-cutting fashion." Thornhill, however, concludes that in order for these transnational societal powers to become constituted, they need to be related to the normative apparatus of judicial control and a political regulatory framework.
Mattias Kumm focuses on the transnational dimension of constitutional pluralism. Although traditional constitutional scholarship has indeed provided rich normative ideas on the concept of legitimate authority on the level of the nation-state, the idea of constitutionalism still needs to be further scrutinized in light of the transnational embedding of nation-state constitutions. This embedding results in situations where national constitutional practice affects outsiders. Kumm defines them as "justice-sensitive externalities." A constitutional duty must be established for states to take into consideration these transnational externalities of domestic constitutional practice. Yet, these externalities need not only to be reflected in form of duties of states. More fundamentally, the existence of these externalities also questions the very idea of "We the People" as the fundament of constitutional legitimacy. In Kumm's own words: "A constitution established by 'We the People' can only claim legitimate authority over a domain in which there are no justice-sensitive externalities." 59 There are, however, motivational and epistemic obstacles that may prevent an appropriate consideration of justice-sensitive externalities. States may refuse to pay attention to them and instead focus purely on domestic impacts of their policies. Moreover, there is no universal global consensus on how justice may be achieved in light of these externalities. In order to overcome these obstacles, the potentially biased externalities perspective of national constitutional law has to be complemented by constitutional rules of international law that states are obliged to respect, develop, and support. It is only this constitutional system of international law that may address justice issues related to externalities and define the domain over which states can exercise legitimate authority. Hence, transnational constitutional thinking needs to focus on the interdependence of national and transnational constitutions. The externalities need to be dealt with on a transnational level, but they also need to be supported by an appropriate constitutional structure on the national level.
Emilios Christodoulidis focuses on the "societal" side of transnational constitutionalism. He critically assesses the capacity of the economy to self constitute in the shadow of institutionalized politics and its potential for an internal politicization. He argues that an internal politicization of social sectors resulting from external social pressures remains difficult to realize. Against the background of an asymmetry between social rationalities on a transnational level with the economic system becoming so powerful and overwhelming, political elements in society seem to be endangered by "market capture." This is why Christodoulidis remains sceptical about upholding the idea of mutual systemic irritation and, as a result, also the possibility of an autonomous politicization within economy. By describing economic self-limitation as a functional equivalent of politics, the political element, he submits, is in fact aligned to the functional imperative of economic rationality. If there is a democratic element in corporate codes of conduct, it is exploited by the corporate logic. Ethical consumerism remains to a large extent influenced by the logic of price.
Instead, he argues for a genuinely political element generating societal constitutions that realizes democracy and equality and works as a normative category rather than as a functional equivalent. In other words, the political has to be upheld against the rules of the market as nonnegotiable. The achievements of national political economy, such as trade unions, have to be protected against the rules of European market integration as "an injunction against the submission of the dignity of labour to the economic reasoning of comparative advantage." 60 In the third contribution, Paul Schiff Berman focuses on the consequences of a multitude of societal constitutions and offers a concept about how to deal with constitutional plurality. 61 Assuming that a plurality of political and societal orders exists on a global level, he argues that this pluralism should neither be unified nor eliminated. Instead, constitutional diversity in transnational society is desirable, which according to him requires developing specific mechanisms, institutions, and principles. In particular, he suggests implementing choice of law mechanisms that allow for deliberation and dialogue with other societal constitutions. On the basis of several examples, Berman illustrates where such mechanisms already work in practice. For instance, they exist in the margin of appreciation doctrine of the European Court of Human Rights or the composition of juries in international courts with members of different communities.
B. Spatial and Temporal Dimensions of Societal Constitutionalism
If transnational societal constitutionalism questions the territorial state order as the only institution capable of enacting constitutions, it also deviates from the common understanding of the territorial and temporal stability of constitutions. Accordingly, the dimensions of constitutional space and time need to be further scrutinized.
Genuine transnational societal constitutions can arguably be understood as an attempt to detach the constitution from territory. Yet, this implies that societal constitutions will develop a more indirect connection to territories and, even more far reaching, a rather complex spatial dimension. In spite of societal constitutions transcending the territorial boundaries of the nation-state, the contributions seek to make sense of the dimensions of territory and space in a novel way.
Moreover, societal constitutionalism understands constitutions as dynamically evolving from social spheres with a high degree of flexibility and fluidity. Taking this into consideration, societal constitutionalism also challenges the idea of constitutions as an instance providing a high degree of stability over time and questions how societal constitutionalism changes the temporal understanding in constitutional theory.
Hans Lindahl emphasizes inclusion, exclusion, and the importance of boundaries for the theory of societal constitutionalism. 62 He scrutinizes the way in which societal constitutions establish boundaries, spatial boundaries in particular. sectors to create autonomous orders arguably requires the existence of boundaries, which distinguish a "we" and "the other." These boundaries are established by a jointly acting collective with a shared normative theme. The theme determines the personal, spatial, temporal, and material boundaries of the order. Focusing on the "Declaration of the Independence of Cyberlaw," Lindahl illustrates how even the world-encompassing cyberlaw establishes spatial boundaries. Although cyberlaw has commonly been assumed to have no spatial dimension because it addresses everyone everywhere at every time, he argues how spatial boundaries become visible when focusing on those excluded from this global distribution of space.
On a more concrete level, Lindahl shows how an Islamic Somali man's attack on a cartoonist's Muhammed cartoons was more than a terrorist attack that took place in the territory and the legal order of the state of Denmark. It can also be interpreted as an attack by someone situated in an order that is spatially excluded from the Internet. In fact, the Declaration establishes spatial boundaries by excluding any religious order that contests having pictures of the prophet shown anywhere.
Cyberlaw accordingly represents a genuine spatially-localizable constitutional order.
Riccardo Prandini deals with the temporal dimension of societal constitutionalism. 63 Societal constitutions are increasingly described as dynamic and temporal constructs that seem to be overburdened with dealing with present social complexity. Moreover, these present constitutional structures have neither a profound grounding in the past nor a stable connection to the future. This is a problematic development because binding time has always been the central function of law and constitutions. Law must connect the past with the present to stabilize social expectations and to make future legal-illegal behavior predictable for social actors. Constitutions represent stable relations between politics and law and establish time-enduring corridors for mutual irritation between the political and the legal system. This, as a result, allows the law to fulfill its societal function and rely on the constitution as a highly stable input from politics.
With this analytical focus on time, Prandini identifies a core difference between state constitutions and societal constitutions. faster. In addition, societal constitutions' strong focus on court decisions as constitutional centers allows them to anticipate future social consensus more rapidly than parliamentary organization. Finally, the increasing importance of scandalization indicates how alleged human rights violations are rendered immediately "illegal" without reverting to past human rights jurisdiction. Together, these characteristics show how present day societal constitutions have increasingly strengthened a temporal connection between present and future with a high degree of future-orientation rather than a connection between past and present that determined the future.
C. New Constitutional Subjects: Transnational Normative Orders, Multinational Corporations, and Global Social Movements
In the previous contributions, the authors underlined that societal constitutionalism includes nonstate actors. Yet, it remains to be discussed which social configurations-systems, regimes, networks, assemblages, or organizations-are capable of becoming constitutional subjects. The contributions in this section identify various candidates and suggest broadening the state-centered perspective of constitutional theory.
Poul Kjaer identifies both nation-states and transnational private orders as normative orders that are equally important for the emergence of societal constitutions. 64 As a noteworthy restriction, Kjaer only acknowledges the internal formal organization of these normative orders. In order for formal organizations to develop constitutional structures, he argues that an internal organizational process within a social sector has to be connected to a set of hierarchically ordered norms and a political infrastructure. In this regard, the necessary relation to the political can be established either by a connection to national and international political institutions or by a connection to internal political structures. Subsequently, the formal organization has to delineate its own constitutional subject by mirroring its external social environment.
The classic example is the delineation of society within the state as the constitutional subject "the people" or "the nation." Analyzing the FairTrade Labelling Organization (FLO) as a constitutional subject, Kjaer illustrates this approach by interpreting the institutionalized parliamentary-like procedure adopting and revising the FLO Charter as an internal politicized organizational structure. A connection to a legal process takes place as FLO is connected to the separately incorporated 64 . See generally Kjaer, supra note 52. entity FLO-CERT, which monitors compliance and sanctions noncompliance with the FLO Charter. The development of a genuine constitutional subject takes place when external stakeholders-producers, traders, and independent experts-become mirrored in the internal organizational structures through representatives.
Identifying multinational corporations as constitutional subjects, Larry Catá Backer broadens this perspective. 65 He defines them as constitutional subjects in conjunction with their fractured, fluid, permeable, and polycentric environment. He analyses how Apple Inc. introduced self-limitative structures in order to monitor social and environmental standards in its supply-chain. Autonomous self-limiting structures of corporations, he argues, can only be understood if one takes into account the dynamic social environment of their governance unit. Corporate constitutions can be defined as "stable constitutions in dynamic oscillation." 66 Hence, corporations are dependent on constant, but also constantly changing, external input from various sources ranging from international politics and institutionalized multi-stakeholder initiatives to spontaneous protests and boycotts. The Apple example shows how the company's internal constitution, particularly its corporate social responsibility policy and its supplier code of conduct, developed alongside the ongoing claims for transparency raised by NGOs and consumers, and later on in collaboration with multi-stakeholder certification programs. As a result, the formerly vague, partly secret, and merely nonbinding commitment was considerably improved and implemented.
While Backer focuses on the internal organizational perspective of multinational corporations and the internal effects of external pressure, Gavin Anderson reverses the perspective and investigates the constitutional potential of external pressure, more concretely, of social movements. 67 The lack of any institutionalized organizational structure, their grounding in non-Western culture, and their critical potential makes it, at first sight, difficult to include social movements in constitutional theory, but societal constitutionalism attempts to do so and thus represents in this regard a novelty by recognizing social actors as constitutional subjects. Nevertheless, even societal constitutionalism, he submits, seems so far to favor institutionalized constitutional subjects (corporations, trade organizations). By connecting the "globalization from below" literature to constitutional theory, Anderson argues for an understanding of social movements as constitutional subjects, as inherent parts of the political, albeit in a noninstitutionalized, unordered way.
To make sense of social movements as constitutional subjects, constitutional theory needs to undergo a fundamental transformation, since social movements transcend the traditional political dichotomy of reform and revolution. They seek neither to seize nor to abandon power, but rather they seek to change the power relations as such. In order to capture this specific characteristic in the constitutional discourse, Anderson suggests nodal governance as a framework for constitutional theory, in which different nodes act within a plurality of networks and may be connected to each other without a need for these nodes to be formally institutionalized.
D. Constitutional Arenas
How does societal constitutionalism function in practice? What conditions have to be fulfilled in order to define a social process as a constitutional development? And what do the specifics of each of these different constitutional processes imply for the further development of the theory? The authors in this section choose specific case studies to show where constitutional processes in global society can be observed and which conclusions for societal constitutionalism can be drawn. They identify constitutional processes in various fields: societally crafted regimes of intellectual property, international financial account standard-setting, the commons movement, the regime of fundamental rights, and the certification programs for sustainable forestry and fishery.
In the field of intellectual property (IP), Dan Wielsch identifies constitutional processes in what he calls societally crafted IP regimes generated by private actors and draws conclusions for the future of IP law. 68 Wielsch argues that, while the present international IP regime constituted under the World Trade Organization (WTO)/Trade Related Aspects of Intellectual Property Rights (TRIPS) trade regime extensively protects the economic exploitation of intellectual property by the author, other social interests relevant for IP rights, become remarkably underrepresented. This, however, seems highly problematic because decentralized knowledge production is pivotal for any social order. In order to overcome this deficit in international IP law, Wielsch argues that IP law, instead of autonomously constructing the institution of property along economic logic, should focus on decentralized social knowledge production and on the relation between the rights of the author and society's right to access in particular. Wielsch sees the way forward in alternative models of knowledge production initiated by private actors, such as copyleft or standard license agreements. Alternative IP models occupy the legal form of existing IP rights but employ them for a different mode of knowledge production. Alternative IP models subordinate existing IP rights under their own community standards and social conventions and hereby render possible a communicative process of knowledge generation that restricts the economic dominance of IP rights. More concretely, Wielsch shows how authors open their IP rights to a broader community via standard license agreements, but they can only do so under the condition that any follow-up products are again licensed under the community rules. Such alternative models of knowledge production that employ IP rights, but transform them according to the needs of shared knowledge production, may prevent the dominance of economic rationality in IP law.
Moritz Renner analyses international financial accounting standards. 69 He interprets societal constitutionalism as a process in which the system at stake is closely coupled to the legal and political system. For him, societal constitutionalism attempts to combine central elements of two theory traditions-social-democratic economic democracy and ordo-liberal economic constitutionalism. In international financial accounting standards, Renner sees both constitutive and limitative rules evolving. The former can be identified in the evolving hierarchy of norms. The central document of the International Accounting Standards Committee (IASC) contains rules about how the standards can be adopted, changed, and implemented. These standards become hierarchically connected to national law as European disclosure law refers to them as the applicable standard. The limitative element in transnational accounting standards is represented in the interrelations between this legal process of international accounting and the political system, which is established primarily by means of a stakeholder consultation phase in the standard-setting process.
Saki Bailey and Ugo Mattei analyze constitutional processes initiated and driven by social movements. 70 Employing insights from critical constitutional theory and practical experience from the Italian commons movements-the social movement against privatization of public services-they argue that social movements may indeed become a constitutional counter force against the hegemonic project of economic constitutionalism. In a first step, they describe how, in the history of modern liberal constitutions, the paradox of constituent power-its double character as the constitutionally determined "people" presupposing and being institutionalized in the constitution and as the "raw" power preceding and enacting a constitution-has become concealed by an emphasis on the former character and its autonomous institutionalization. As an important development of this process, private property has become embedded into the constitutional structure, resulting in an incontestable institution beyond the reach of institutionalized constituent power. To render the institution of private property constitutionally contestable, Bailey and Mattei look to the deinstitutionalized element of constituent power in the form of social movements.
The Italian referendum against privatization of the public service of water supply shows how a broad civil society coalition consisting of scholars, political activists, cultural institutions, and environmental groups successfully initiated a constitutional referendum that resulted in the privatization of the water supply against the will of national politicians and the pressure of the European Union institutions. While Bailey and Mattei consider this as a successful instance of societal constitutionalism from below, they also realize that this success requires the commons movement to become subject to a self-constitutionalizing process.
Florian Rödl deals with fundamental rights in societal constitutionalism. 71 Fundamental rights may in fact serve as a societal constitutional category that is explicitly not limited to politics and public law but is inherent to private law. From the perspective of moral philosophy, Rödl perceives private law as the core of societal constitutionalism and focuses in particular on the relation between private law and democratic rights. Democratic rights are indispensable for the functioning of a political order and thus also for enacting private law; they can be understood as legitimizing private law. Since the democratic parliamentary process in turn presupposes a society constituted by fundamental rights to be legitimate itself, the political process logically presupposes a societal understanding of fundamental rights. Fundamental rights then represent societal institutions with the result that private law becomes genuine constitutional law. In relation to the transnational constellation, this requires an understanding of fundamental rights as universal in substance and not limited to any specific national public order; rather, fundamental rights have to be conceptualized within private law itself irrespective of what the national constitution prescribes. Rödl emphasizes that this concept would not only require state courts, but also require nonstate court-like institutions such as commercial arbitration or the Internet Corporation for Assigned Names and Numbers (ICANN) disputes to understand fundamental rights as private law rights.
In the final contribution, Jaye Ellis examines certification programs for sustainable fishery and forestry as a form of societal constitutionalism in the interrelation between different social fields, namely economics, politics, ethics, science, and law. 72 While acknowledging their different rationalities as important for these certification programs to form a constitutional network, she emphasizes the risks of such close interrelations. They may jeopardize the autonomy of each of these rationalities, which, as a consequence, may seriously endanger the functioning of the network as such. Hence, societal constitutionalism requires not only connecting different rationalities, but also establishing mechanisms within the network that safeguard the autonomy of each of the rationalities at stake.
In her case study on certification programs, Ellis critically observes how the law's rationality, albeit being a crucial component in the process of self-limitation, is currently in great danger of being overwhelmed by other rationalities due to the incentive-based market structure of product certification and the scientific evidence on which the decision on issuing the certificate is based. She diagnoses the cause for this lack of legal autonomy in the tendency toward enacting vague principles instead of hard norms. Quite comparable to the materialization of the law in the welfare state, the legal rationality in the programs becomes unacceptably dependent on other social rationalities. As a way out, Ellis suggests that the certification programs would have to enact "stop-rules" that may safeguard the autonomy of the law against political, scientific, or economic domination.
Together, these contributions can be read as ideas on how the theory of societal constitutionalism could be further developed and as instructive illustrations as to where societal constitutions already emerge in today's world society.
72. See generally Ellis, supra note 52.
